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Abstract

The heart of the rule of law (ROL) is the compliance of governments and inhab-
itants with the law. This central feature of the ROL can be described in alternative
terms: if the ROL requires that the law guide governments and inhabitants, this is
equivalent to the ROL demanding that the law be “efficacious”. As it is identified in
this paper, the most common and critical weakness of the ROL in Latin America s,
unfortunately, the fragility of its most central point: governments and citizens have
difficulty acting within the framework of the law. The central thesis of this work is
to point out some deficiencies in traditional and non-traditional approaches to the
ROL since both perspectives are quite oblivious about the efficacy problem. The
paper also proposes that studies, as well as programmes and projects on the ROL,
should include a serious approach to the problem of the inefficacy of the law and
therefore a closer view of law-making processes, successfulness in law enforcement
and, ex-post control of the efficacy of norms.
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0. Introduction

I. Academics and practitioners in the field of Law and Development have his-
torically been concerned about strengthening the rule of law (ROL) in emerging or
developing countries. After decades of academic debate and poor outcomes, there
is a general feeling of disappointment. Nevertheless, the idea that the ROL is cru-
cial for human and economic development has not been defeated. To overcome the
mediocre results in achieving the ROL, different unorthodox! views have emerged.
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1 Frank Upham coined the term rule-of-law orthodoxy and refers to it to generically describe
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For some, the target should be a minimalist version of the ROL that can be uni-
versally practicable; for others, the ROL should be built in an “inclusive” way; fi-
nally, the most pessimistic thinkers believe that the ROL is not possible without a
profound cultural change. This paper offers arguments explaining why these new
approaches are ill suited to strengthen the ROL in the Latin American context.

Latin American countries share some characteristics that allow a joint analysis
of this topic. First, they have a common legal culture and the same legal origin.
Second, since the 1980s, most of them have been liberal and relatively stable democ-
racies; they have rigid and written constitutions containing ample bills of rights and
principles. Third, nearly all the countries in the region are part of the most impor-
tant human rights treaties and accept the competency of, at least, the Human Rights
Committee of the United Nations or the Inter-American Court of Human Rights.
Finally, and unlike what happened in Africa and Asia, very early in their histories
all the countries have adopted Western development goals?.

II. The most common and relevant weakness of the ROL in Latin America is
that governments and citizens — regarding some issues but not others — have dif-
ficulty acting within the framework of the law®. Nevertheless, difficulties in fol-
lowing and enforcing the law are not as widespread as to describe Latin American
countries as weak or failed states.

In Latin America, the phenomena of secret, retroactive or impracticable laws are
not frequent — at least not since the end of the last dictatorships —. Likewise, a lack
of clarity of the law or legislative instability are not endemic to the region, nor do
the phenomena occur more frequently than in other regions. I believe that anyone
who reads this work and is familiar with the Latin American context will generally
agree that the most common and critical weakness of the ROL in Latin America is,
unfortunately, the fragility of its most central point. On many occasions, some of
which are qualitatively relevant, authorities and inhabitants do not let legal norms
guide their behaviour. Although the problem is usually presented this way, it is
possible to describe this feature of the ROL in different terms: if the ROL requires
that the law guide governments and inhabitants, this is equivalent to the ROL de-

programmes based on the assumption that «[...] sustainable growth is impossible without the existence
of the rule of law: a set of uniformly enforced, established legal regimes that clearly lay out the rules of
the game» (Upham 2002: 2). This work will not refer to “orthodox” approaches. Instead, it will allude
to traditional or classic views and include in this typology a broader set of perspectives. Nevertheless,
the word “orthodox”, or more accurately its antonym, “unorthodox”, is borrowed to express the idea
that a set of new ideas exist about the ROL that sometimes breaks with the foundations of the ROL as
traditional theories have conceptualized it.

2 Filgueira 2009: 3.

3 See Garcia Villegas 2011: 161-184; Garcia Villegas 2009; Nino 2005; Fernandez Blanco 2013.
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manding that the law be “efficacious™. “Efficacy” is understood in this paper as the
state of things that is present when a particular norm (or a set of norms if they serve
the same purpose, e.g., “avoiding corruption”) is followed on most occasions by the
majority of the relevant people for whom it is intended’.

The weakness mentioned above is, undeniably, an enormous obstacle that un-
dermines the core functions and virtues placed on the ROL. If this diagnosis is cor-
rect, current theories and approaches to the ROL are ill suited to solve the problem
since their proposals seem to ignore concerns about how to improve the efficacy of
the law®.

II1. The starting point of this work is that the ROL is a precise, accurate and en-
tirely rational construct whose value is universal and devoid of any cultural context.
Although conceptions of the ROL differ, four core features are beyond discussion.
First, the heart of the ROL is the compliance of governments and inhabitants with
the law (“law” means here, and in the rest of this paper, state/formal law). Without
this feature, there is no ROL. Second, the law has to have certain characteristics that
allow governments and citizens to be subject to it. The famous “lists” proposed by

4 Undoubtedly, there are other serious problems related to the ROL in the region such as the

(circumstantial) lack of independence or impartiality of the judiciary, the low level accountability for
officials due to non-compliance with the rules or the absence of strict application of the law (which
results in the violation of equality before the law in a formal sense). However, this last group of prob-
lems is, in the context of Latin America, just another symptom of the main weakness since they are
the manifestation of the breach by the authorities of what various constitutional principles and rules
established.

> Navarro 1990; Navarro and Moreso 1996: 119-139. This paper utilizes the most widely used
language by Spanish-speaking law theorists. Kelsen and other authors use the term “effectiveness” to
refer to what I am calling “efficacy.” In addition, Kelsen uses effectiveness to refer to both a) the fact that
the norm is obeyed by the individuals subjected to the legal order and b) that the norm is applied by the
legal organs, particularly the law courts), which means that the sanction in a concrete case is ordered and
executed (Kelsen 2005: 11). In Italian, the use is also different. The terms “efficacy” and “effectiveness”
are usually used in the opposite way to the one used here (Pino 2012: 174; Tuzet 2016: 207).

¢ This work will focus exclusively on duty-imposing norms and prohibitions and will leave
aside power-conferring rules and permissions. The analysis will concentrate on the former since
power-conferring rules and permissions are only indirectly included in the main problems identified
about the rule of law in Latin America. Power-conferring rules and permissions are identified pre-
cisely for not regulating behaviours, so they are satisfied with any behaviour and are not susceptible
to non-compliance (Vernengo 1983: 278). However, to make sense in practice, the power-conferring
rules require the surrounding presence of prescriptive norms (see Alchourron and Bulygin 1991:
236). For example, it would make little sense to allow contracts without a subsequent obligation to
comply with the agreement, a general prohibition on third parties to interfere in that contractual
relationship, and so on. Notwithstanding that power-conferring rules and permissions are not in-
cluded in this analysis, they are of paramount importance for development and largely determine
incentives for investments that are generally associated with economic development processes (see
Ferndndez Blanco 2018a: 205).
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Hayek, Fuller and Raz’, among others, are a partial enunciation of these character-
istics. Third, the ROL needs a certain political/judicial organization (e.g., judicial
independence or some kind of accountability mechanism among state political ac-
tors). Finally, a feature included in any conception of the ROL is equality under the
law, at least in its formal version. Beyond those core points, the path becomes more
slippery and debate continues about whether the ROL requires some specific con-
tent for the law or a broader concept of equality. Nevertheless, the four undisputed
core points make the ROL a precise piece of social machinery?®.

If we accept that the ROL is a precise, entirely rational, legal-political construct,
its value and virtues are valid for any country regardless of its culture or degree
of development. The ROL is in this sense a “universal good”®. Nevertheless, each
region or country may face specific and distinct difficulties in achieving a higher
degree of the ROL.

The main purpose of this work is to point out some deficiencies in traditional
and non-traditional approaches to the ROL. The paper also proposes that studies,
as well as programmes and projects on the ROL, should include a serious approach

Hayek 1979; Fuller 1978; Raz 1979.

A more detailed “list” of ROL features is not regarded as necessary for this paper. The four
pillars stated in the main text are enough for the proposed discussion. Nevertheless, the “precise so-
cial machinery” of the ROL is complete, in my understanding, with the reconstruction that follows.
This reconstruction includes the minimum, non-contradictory requirements that give rationality to the
basic structure of the ROL. The requirements are as follows. (1) The subjection of the authorities and
persons to the law (or in other words, the inhabitants and the authorities must be guided by the law).
(2) The impossibility of modifying the law if it is not according to procedures that were established
in it. (2a) the impossibility of modifying the content of the law if there is a prohibition to do so in that
sense or an obligation to maintain the content of the law. (Points (2) and (2a) are necessary conse-
quences of the authorities’ subjection to the law.) (3) For (1), (2) and (2a) to be possible, a relationship
of hierarchy with at least one degree of difference between types of laws is necessary. (4) The existence
of an independent law enforcement body (independent from the organs that create and execute it),
and, (4a) some type of reciprocal control (accountability) between state actors when they violate the
requirements established in (1), (2), (2a) and (4). (See O"Donnell 2002: 324.) (5) Laws should be public,
general, clear and understandable, prospective, factually feasible and minimally stable. In order to
guide the behaviour of people and officials, laws must try to create a consistent system. (6) Rules must
be strictly and impartially applied to particular cases and (6b) access to justice (courts) must be broadly
guaranteed. (7) Equality before the law is also part of any minimum agreement on the rule of law in
force, but there is no agreement on what this equality means or how far it should reach. A few years
ago, O'Donnell argued that, at this point, the consensus among political actors and thinkers was only
about formal equality (O"Donnell 2002: 311-312). Today, however, acceptance of the idea of material
equality is, for the moment, gradual. For example, no one would hesitate to affirm the need to create
accessibility conditions for people with physical disabilities, but any discussion about affirmative ac-
tion measures to create access to political positions for women will surely be more contentious. (8) All
individuals (able to act) who are subject to the obligation to obey the legal order have the right/power
to participate directly or indirectly in the process of creating the order itself and to integrate the bodies
of political decision (point 8 is an adaptation of Bovero 2015: 49).

9 Tamanaha 2004.

8

132



CURRENT APPROACHES TO THE RULE OF LAW ARE NOT ENOUGH FOR LATIN AMERICA

to the problem of the inefficacy of the law and therefore a closer view of the pro-
cesses of law making, adjudication and ex-post control of the efficacy of norms.

1. Classic Perspectives on the ROL

In the classic group, I will include formal perspectives as well as substantive ver-
sions. The formal-classic group includes, among others, the works of A.V. Dicey, F.
Hayek, L. Fuller, J. Raz, C. Nino and J. Waldron'®, Naturally, these thinkers share
some core ideas and disagree about other important ones, but we can still group
them together. The formal-classic perspective supports the idea that the ROL can
be achieved despite the law’s content and even if the legal system embraces unethi-
cal or unfair content!!,

One of the virtues of the ROL in this thin or formal conception is that «[...] it is
a necessary condition for the law to be serving directly any good purpose at all»!2.
Thus, a system where human rights, democracy or other values are established by
law but where the basic features of the ROL are not present is condemned to fail in
achieving those laudable goals.

The second group of classic approaches includes those that postulate that law
needs to have more than formal features but also specific content. In this group, the
differences between the authors may be broader. Here we find those who think the
ROL should include human rights and/or democracy'®> and/or property rights',
and those who advocate for a view of the ROL that includes social welfare rights'.

Ronald Dworkin is perhaps the best-known representative of the substantive
approach. As T understand his work, however, it does not fit with any of the previous
substantive views. Dworkin, unlike other scholars, does not think only about a list
of rights or a list of political features (e.g., democracy) that the law should take into
account to claim compliance with the ROL. He proposes that compliance with the
ROL implies that judges should eventually recognize any moral right or duty even

10 Dicey 1982 [1885]; Hayek 1979; Fuller 1978; Raz 1979; Nino 2005; and Waldron 2008, 2011.

11 It is also to be insisted that the rule of law is just one of the virtues which a legal system may
possess and by which it is to be judged. It is not to be confused with democracy, justice, equality (be-
fore the law or otherwise), human rights of any kind or respect for persons or for the dignity of man. A
non-democratic legal system, based on the denial of human rights, on extensive poverty, on racial seg-
regation, sexual inequalities, and religious persecution may, in principle, conform to the requirements
of the rule of law better than any of the legal systems of the more enlightened Western democracies.
This does not mean that it will be better than those Western democracies. It will be an immeasurably
worse legal system, but it will excel in one respect: in its conformity to the rule of law». (Raz 1979: 212).

12 Raz 1979: 225.

13 See, among others, Ferrajoli 1995: 864; Hierro 1996: 288; Diaz 1975: 30, Bingham 2011: 136.

4 Cass 2004: 131.

15 Ferrajoli 1995: 864; Tamanaha, 2004: 91.
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though positive law does not recognize them!®.

Dworkin’s primary concern is how the judges should decide about rights and
duties. This unidirectional concern is not an exclusive characteristic of Dworkin’s
approach; authors with both formal and substantive views have focused mostly on
the role of the judiciary and not on the efficacy of the law. Perhaps the only classic
author to modestly approach this issue was Joseph Raz, who thinks that the ROL
has two aspects: «(1) that people should be ruled by the law and obey it, and (2) that
the law should be such that people will be able to be guided by it. As was noted
above, it is with the second aspect that we are concerned: the law must be capable
of being obeyed. A person conforms with the law to the extent that he does not
break the law. But he obeys the law only if part of his reason for conforming is his
knowledge of the law. Therefore, if the law is to be obeyed it must be capable of
guiding the behaviour of its subjects. It must be such that they can find out what it
is and act on it»!7.

As stated, Raz’s approach to the problem of the efficacy of the law is modest. Tt
only proposes a set of general guidelines that, although necessary, are not enough
to offer a more robust solution to how policymakers or legislators should work to
accomplish the two aspects that Raz has in mind when talking about the ROL.

To sum up, neither the classic formal nor the classic substantive conceptions of
the ROL provide strong arguments for discussion and debate about the efficacy of
the law. As anticipated, after years of academic debates and projects to strengthen
the ROL, different, renewed views of the ROL have emerged. These unorthodox
conceptions are still far from addressing the problem pointed out as being most
significant.

2. Unorthodox Views on the ROL also Fail to Address the Issue
of the Efficacy of the Law

After the disappointing results of most of the ROL programmes carried out
during the mid-1980s and 1990s in Latin America and other developing regions,
a movement of critical thinking about ROL has emerged. Some of these new ap-
proaches are mentioned here as “unorthodox conceptions” of the ROL. These new

16 «Some degree of compliance with the rule-book conceptions seems necessary to a just society.

Any government that acts contrary to its own rule book very often — at least in matters important to
particular citizens — cannot be just [...] But compliance with the rule book is plainly not sufficient for
justice; full compliance will achieve very great injustice if rules are unjust» (Dworkin 1986: 12). «If,
therefore, some case arises as to which the rule book is silent, or if the words in the rule book are sub-
ject to competing interpretations, then it is right to ask which of the two possible decisions in the case
best fits the background moral rights of the parties» (Dworkin 1986: 16).

17" Raz 1979: 214-215.
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approaches are quite heterogeneous and sometimes do not even share the basic
features identified as essential in classic approaches. Despite this fact, they all have
something in common: they try to address the failures of the previous programmes
and, in that effort, these new approaches seek to improve what they consider flawed
about traditional theoretical approaches and “orthodox” programmes. I will refer
separately to some of these new perspectives on the ROL!8,

2.1. Rule of Law as a Universal Good: The Minimalist Approach

Some authors have embraced a very thin or minimal conception of the ROL that
does not even take into account the “basic” features provided by traditional formal
approaches (e.g., clarity, stability, generality, prospectiveness and so on)!. Brian
Tamanaha is one of the proponents of the idea of a “drained” ROL. He has an in-
strumental reason for suggesting this conception. In his work, the thin conception
aims to build an approach that can be a “universal human good”. I agree that the
ROL is a universal human good. However, its universal value derives from being a
piece of precise social machinery, as described earlier in this work.

According to this author, if the ROL were built in a minimalist way, it would be
achievable in any socio-cultural environment: «A minimalist account of the rule of
law would require only that the government abide by the rules promulgated by the
political authority and treat its citizens with basic human dignity, and that there be
access to a fair and neutral (to the extent achievable) decision maker or judiciary to
hear claims or resolve disputes. These basic elements are compatible with many so-
cial-cultural arrangements and, notwithstanding the potential conflicts, they have
much to offer to developing countries»?°,

In a more recent work, the author gives a more accurate description of his mini-

18 See, among many others, Carothers 2006: 3-13; Hammergren 2002; Clark, Armstrong and

Varenik 2007: 159-179; Trubek 2006; Méndez 2002.

19 Guastini’s vision of the ROL could be understood as “truly minimum” (Redondo 2009: 10),
nevertheless, despite the initial formulation of what is the ROL, which is certainly laconic, the author
says that the ROL has «[...] no practical import if the law does not state any substantive limits to the
powers it confers». (Guastini 2002: 95). Guastini’s point of departure is as follows: «By “rule of law”
we shall understand the principle according to which any state act whatsoever should be subject to the
law» (Guastini 2002: 95). Despite the seemingly narrow definition, Guastini clarifies that the ROL pre-
supposes the existence of a rigid constitution. Otherwise, the legislative power would have no consti-
tutional limits and would not govern, which is, for him, the very definition of the ROL (Guastini 2002:
95). He adds that, although the ROL is a formal principle, it would not have any practical relevance if
the constitution did not impose limits on the parliament regarding the way in which laws should be
sanctioned and if it did not establish a declaration or bill of rights and even, perhaps, certain principles
(Guastini 2002: 95). Although the author does not opt for any particular right or group of rights that
should be included in the bill of rights, his conception of the ROL quickly moves away from that first
succinct version that contributes to the impression that his approach as minimalist.

20 Tamanaha 1995: 476.
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malist conception?!. He built it taking the core idea from the pre-liberal conception
where the main (and probably the only) aim of the ROL is to prevent tyranny??,
Tamanaha supports the idea that this pre-liberal feature of the ROL needs to be
combined with a requirement that is not purely pre-liberal. Otherwise, it cannot
be an actual tool for preventing tyranny: the judiciary must possess some degree of
independence or autonomy from the rest of the government apparatus®.

As mentioned above, and as stated by Tamanaha, the requisites are universal
because they cannot be objectionable even in societies that do not embrace a liberal
ideology. The pre-liberal conception of the ROL plus judicial independence are
acceptable for both liberal societies whose primary orientation is the freedom of
individuals to pursue their own vision of the good and non-liberal societies where
the community shares a common vision of the good®.

In Tamanaha’s construct, liberal requisites (public rules declared in advance,
with the qualities of generality, equality and certainty) apply to Western societies
and non-Western societies in some spheres but not in others. For example, the lib-
eral rule of law might be useful, even in non-Western societies, in situations of inter-
action between strangers, as is the case in megalopolises, since other social ties and
forms of restraint are often thin®. This conception holds that excluding the liberal
features to some spheres of non-Western society will be less disruptive of existing
relationships and social bonds, because the ROL can be alienating and destructive
when they clash with surrounding social understandings®.

As presented by Tamanaha, the minimalist approach seems to be only a (partial)
solution for non-Western cultures, or in the best case, to some spheres of Western
societies where traditional rules govern and, in addition, where freedom to pursue
one’s own visions of the good are not accepted or are not the primary aim of society.
Genuine doubt surrounds the existence of such a sphere or community in the Latin
American context. It is undeniable that native peoples or a remote rural community
may have strong social ties and perhaps a different set of informal norms. Differ-
ences can even be found regarding some formal norms (e.g., related to land tenure),
but except for some marginal cases, those communities have assimilated essential
values of Western culture. We cannot assume that they will be better off if the
law (whatever kind of law, including their own rules) is, for example, retroactive,
secret, incomprehensible, and so on. What is more, it is doubtful that the pre-lib-
eral requisites are achievable excluding the liberal ones. Does the law really limit
the sovereign if it is applicable retroactively? Is it reasonable to subject officers to

21 Tamanaha 2002, 2004: 137-141.
22 Tamanaha 2002: 10.

23 Tamanaha 2002: 16.

24 Tamanaha, 2002: 10.

25 Tamanaha 2002: 29-30.

26 Tamanaha 2002: 30.
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potential responsibilities if the law is unclear or if it is secret? In addition, the sec-
ond requisite in Tamanaha’s proposal (i.e., that the government should treat citizens
with basic human dignity) is also difficult (if not impossible) to achieve if we neglect
the “liberal” part of the rule of law.

Furthermore, although the idea of averting tyranny is of course commendable, if
we limit the ROL to the prevention of tyranny it will not meet expectations regard-
ing its relationship with development.

Beyond the preceding comments, Tamanaha’s perspective does not explore the
cornerstone of the ROL problem in Latin America. His proposal provides no an-
swers about how to improve the first feature of the pre-liberal conception, namely,
the limitation of government activity by law (i.e., the efficacy of the law). The author
accepts that he has no “legal” solution for it and that, in fact, it is a matter of culture
or a mysterious condition: «For the rule of law to exist, people must believe in and
be committed to the rule of law. They must take it for granted as a necessary and
proper aspect of their society. This attitude is not itself a legal rule. It amounts to a
shared cultural belief»?”. In addition, he says, that successful implementation of the
rule of law is simply a pervasive belief on the part of the populace and officials®8,
and these pervasive attitudes and believes, are «[...] the mysterious quality that
makes the rule of law work»%’.

As presented by Tamanaha, the minimalist version of the ROL is, in conclusion,
not a universal human good since it depends on something present in some coun-
tries but not in others. Coincidently, societies that have difficulties achieving higher
levels of the ROL are the ones in which the pervasive cultural trait is not present. Fi-
nally, in Tamanaha’s view, this effort to overcome the problem of cultural diversity
or cultural relativism is disappointing since cultural traits are an unapproachable
problem, at least from a legal perspective. Ultimately, how this author deals with the
first pre-liberal feature places him not far from the cultural thesis (see below section
2.3) because the only way to cope with the problem of the inefficacy of the law is to
change the culture in some way.

2.2. Legal Empowerment: The Inclusive Approach

If Tamanaha wanted to succeed in making the ROL a universal human good,
the main concern of the so-called znclusive approach is to make the ROL work to
alleviate poverty??. I share the idea that the ROL is essential for poverty alleviation

27" Tamanaha 2012: 246.

28 Tamanaha 2004: 119.

2% Tamanaha 2004: 141.

30 Before beginning to explain the principal characteristics of the inclusive approach, it is imm
portant to say that it is related to an initiative known as legal empowerment of the poor (LEP) that
was hosted by the United Nations Development Program (UNDP) from 2005 to 2009. Currently, LEP
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but disagree with the way this approach is developed®!.

The inclusive approach does not reject the Western model and implicitly as-
sumes that it is achievable in any cultural environment. This acceptance allows it
to include concerns about human rights, property rights and other features usually
linked with Western ideals.

According to this approach, «The rule of law [...] refers to a principle of gover-
nance in which all persons, institutions and entities, public and private, including
the state itself, are accountable to laws that are publicly promulgated, equally en-
forced and independently adjudicated, and which are consistent with international
human rights norms and standards. It requires, as well, measures to ensure adher-
ence to the principles of supremacy of law, equality before the law, accountability
to the law, fairness in the application of the law, separation of powers, participation
in decision-making, legal certainty, avoidance of arbitrariness, and procedural and
legal transparency»*2.

The Western-oriented vision of the inclusive ROL eliminates the first criticism
of Tamanaha’s work: the inclusive approach is useful for Latin America precisely for
its conception of human autonomy and freedom.

The main challenge that the inclusive approach makes is that there is a paucity
of proof that the rule of law in its orthodox approach necessarily reduces poverty?.
To overcome the disbelieve, they offer a set of ideas about ROL programmes that
can be summarized as follows**:

a) A review of the kind of institutions for which ROL programmes are designed.
The inclusive approach claims that donors should pay attention not only to state
institutions but also to civil society (NGOs, religious institutions, community-ba-
sed organizations). Civil society institutions can play an essential role in delive-
ring justice to the poor?’.

b) People should have access to justice not only through the formal system but
also by having easy access to alternative dispute resolution (ADR) and informal,

hybrid or non-state mechanisms?®.

initiatives are associated with some World Bank projects, to the International Development Law Or-
ganization (IDLO), to the Australian Agency for International Development and to the Open Society
Foundations. Legal empowerment can be characterized as the use of rights and laws specifically to
increase disadvantaged populations’ control over their lives (Golub 2013: 5).

31 See Fernandez Blanco 2018b: 83-110.

32 Kennedy 2008.

% 1In this section when referring to “orthodox views” or similar terms we are not alluding to traa
ditional or classic approaches to the ROL described in section 2, but to the narrow content attributed
to this term by F. Upham (2006) see supra note 1.

34 The list only covers the principal features directly related with the ROL. Claims and concerns
linked with other spheres of LEP are not included.

¥ Golub 2006: 123-125.

36 Chapman and Payne 2013: 25; Domingo and O'Neil 2014: 14-15; Golub 2006: 117 ff.
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¢) Customary norms and legal pluralism should be taken into account. Accepting
a society ruled by multiple sources of law requires a broader concept of legal
operators. As a result, lawyers and judges should not be the only ones involved
in dispute resolutions. Paralegals, for example, can navigate more easily across
normative boundaries®’.

d) Top-down and bottom-up processes are necessary for generating effective refor-
ms and for creating legal tools accessible to all citizens so that they can protect
their assets and use them to create trust, obtain credit, capture investment, access
markets, raise productivity and protect their rights®s.

Tt is beyond the scope of this work to conduct a general analysis of the inclusive
approach. Instead, the focus will be on the potential problems or contributions
regarding the ROL.

The idea of citizen participation in the process of law making (see above point
(d)) is interesting from several perspectives: first, even indirectly, this approach has
sought alternatives to achieve efficacy in implementing reforms; second, public par-
ticipation in the law-making process could be the right path to achieve efficacy of
norms. However, the law-making process has not been central to the promotion of
most of the work and programmes carried out under the auspices of this approach.

Major concerns of the inclusive approach remain, as in some of the classic ver-
sions, with regard to conflict resolution. The innovation is the interest that this
approach has demonstrated in the access to conflict resolution by poor or disadvan-
taged people. Notwithstanding the commendable objective and the acute under-
standing of the problem, this is the area where the approach generates significant
doubts.

My understanding of the ROL is that it is hardly separable from state activity
and responsibility. Of course, states can admit ADR in their territories, but it is
difficult to assimilate it as a component of the rule of law itself. Replacing public ad-
judication for some private or non-public ADR model seems to be vanishing from at
least some state duties. This is not an ideal solution to the problem of strengthening
the ROL. The questions are relatively obvious: How can we ensure impartiality or
independence, or other procedural guarantees, in processes entirely removed from
the state apparatus? What kind of review or appeal can be guaranteed? What guar-
antees that these methods of conflict resolution satisfy one universal and rational
criterion regarding the standard of proof?

In addition, the idea of having a justice system accessible to the non-disadvan-
taged or the non-poor populations, and other kinds of dispute resolution systems
that serve only or mainly poor, disadvantaged or native populations is not a sat-
isfactory option. It is especially at odds with the expectation that every person is

3 Domingo and O'Neil 2014: 21.
3 Commission on the Legal Empowerment of the Poor 2008: TV.
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entitled, with full equality, to the same set of procedural guarantees. Guaranteeing
access to justice for everyone under a state’s jurisdiction is a duty of the state, and it
should be addressed in a way that does not create second-class conflict resolution
for disadvantaged inhabitants.

ADRs are aimed at resolving conflicts; this is not analogous to “delivering
justice”. A conflict can be settled in a way that does not result from the application
of existing rules (be they formal, informal or traditional). In ADRs, it is not even re-
quired that the resolution be “fair”. An unfair solution accepted by both parties or
established by the paralegal or informal adjudicator is, in fact, a conflict resolution
whether or not the disadvantaged person (or the most disadvantaged person) is de-
feated. Thus, not only does the ADR model leave aside the application of norms as a
necessary rationale for adjudication, nothing intrinsic or inherent to ADRs guaran-
tees that the most vulnerable are specially considered. Therefore, ADRs may be, in
the best case, a broader opportunity for formzal access to an instance of conflict reso-
lution, but nothing guarantees that the adjudication is fair, consistent and impartial.

The ADRs, for the reasons set forth above, are not intended to set general pa-
rameters for the resolution of similar cases. Conflict resolution in ADRs is aimed
at particular cases and is sometimes achieved through mechanisms that are not
universally established. Thus, equality (which, at least in its formal version, is what
integrates even formal approaches to the rule of law) is affected. In addition, in
Latin America, the main objective of most of the procedural codes in public and
private law is the search for truth. This objective is in no way necessarily or contin-
gently present in the spirit of the ADRs. The former characteristic of the ADRs also
results in an obstacle to the realization of a basic conception of equality because
some citizens may have access to truth-finding processes while others might access
ADR:s that focus only on conflict resolution.

In short, the most consistent way to guarantee formal and substantial access to
justice under any rule of law paradigm is to promote that the arm of justice of the
state system goes further and is accessible to everyone®.

Although some works of the inclusive approach are well aware of the risk of
welcoming and developing legal pluralism, the risk is not carefully assessed. Legal
pluralism is a double-edged sword, especially for this perspective built entirely on
Western values and assuming that the ROL should be understood in a broad fash-
ion that includes, among other features, human rights, equality and property rights.

Besides, it seems to be that the ROL has by definition (whatever definition of it is
adopted) a particular relationship with formal norms. The formal legal order is only
one subset of the different subsets of norms that structure any society, including
the most developed ones. Nevertheless, recognition of this fact does not support

39 A more extensive criticism of ADRs can be found in Mattei and Nader 2008; Giabardo 2017a,
2017b; Ferrer and Fernandez Blanco 2015.
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the notion that the ROL should have some function or relationship with norms that
are not part of the subset of formal norms. Non-formal norms that do not oppose
formal norms are one normative phenomenon that simply coexists with the formal
system but with which the ROL has almost no relationship.

Finally, the inclusive approach is mainly focused on inter-personal or private
law-guided relationships (the only ones that ADRs can settle and the ambit where
legal pluralism is recognizable). This fact itself is not a disadvantage; the problem is
that vertical relationships, those in which one or more state actors are involved, are
practically disregarded in this perspective. The previous fact is, of course, a signifi-
cant weakness in the effort to build a ROL conception that is actually inclusive of
disadvantaged people.

2.3. The Cultural Counteroffensive: Culture Rules

The third and final unorthodox approach considered in this paper, unlike the
previous ones, does not try to make theoretical adjustments to the concept of the
rule of law or propose pragmatic innovations in its implementation. What it does
put in serious doubt is that all cultures are compatible with the unquestioned ver-
sion of the rule of law*’.

This cultural counteroffensive also has its roots in the poor results of ROL pro-
grammes carried out during the 1980s and 1990s: most of those programmes ne-
glected cultural traits and therefore the ROL projects were implemented by trans-
planting successful institutions from the developed world to Latin America and
other emerging countries. In addition, they had only one recipe that was assumed
to work in every country. ROL programmes were designed in the unhappily famous
“one-size-fits-all” fashion. The “discovery” of cultural diversity and the implausible
success of transplanted institutions, plus the senseless of applying one recipe to
every society, are behind the origins of this cultural counteroffensive in thinking
about the ROL. Unfortunately, they provide only a partial and unsatisfactory re-
sponse to these problems.

Samuel Huntington, in his book Who Are We? (2005), argues that the degree of
development reached by the United States of America originates primordially from
shared cultural qualities and religious traits (Anglo-Protestantism) and has a weak
link with the political organization defined by the constitution and the other legal
institutions of the country. In line with these thoughts, other authors, including
Huntington, have dedicated much work to the cultural traits of developing coun-

40 Before continuing, it is necessary to stipulate what we mean by “culture” or “cultural traits”.

Rosa Brooks’ definition is acceptable. Brooks understands “culture” as the widely shared myths, as-
sumptions, behavioural patterns, customs, rituals and social and historical understandings of a group
(Brooks 2003:2286, footnote 50).
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tries and have concluded, in the same vein, that there is little sense in promoting
legal reforms when in fact it is “culture” that governs institutional changes. There-
fore, the path to establishing the ROL and generating development begins with
changing the culture. Then, formal laws might possibly be relevant.

Rosa Brooks, in her criticisms of orthodox ROL programmes, affirms, «The
rule of law is not something that exists “beyond culture” and that can be somehow
added to an existing culture by the simple expedient of creating formal structures
and rewriting constitutions and statutes. In its substantive sense, the rule of law is a
culture, yet the human-rights-law and foreign-policy communities know very little
— and manifest little curiosity — about the complex processes by which cultures are
created and changed»?!.

Even stronger is the following assessment of Lan Cao: «Although law does
have an expressive function and thus certain laws make certain statements which
could in turn influence social norms, this capacity to affect preferences and beliefs
through law is questionable in countries where the rule of law is itself weak. For
those countries, law is insufficient and culture change will be needed»*2.

As Amy Cohen remarks, this neo-cultural interventionist approach deploys a
conceptualization of culture paradoxically analogous to the conceptualization of
law that the turn to culture was intended to correct®.

The idea that culture or cultural traits can interfere in the ROL and develop-
ment is not new. Many authors (from Max Weber to the first wave of law and de-
velopment practitioners and academics) have expounded it. Later, the so-called
Washington Consensus and the processes of transition from socialism to market
economies in Eastern Europe were quite indifferent to cultural diversity. The ener-
getic rebirth of the cultural perspective is nevertheless broader and more in-depth,
and it promotes wider interventionism than some previous, similar perspectives.
Unlike the first wave of law and development practitioners, the focus is no longer
on changing the idiosyncrasy of the legal elites (judges, lawyers, law professors). It
envisions a more tentacular reach into the population — a shift in agents from Third
World elite judges, lawyers, and legislators to virtually everyone*,

I share two fundamental ideas of this approach, but only in their initial stand-
points. First, it can be assumed that the cultural approach supports the idea that the
ROL itself is almost a non-malleable or adaptable ideal. As mentioned previously,
one of the starting points of this paper is that the virtues and benefits of the ROL are
culturally blind and, although some features of the ROL can be discussed, the four
core characteristics presented in the Introduction are not subject to any reduction

41 Brooks 2003: 2285.
42 Cao 2007: 360-361.
4 Cohen 2009: 516.
44 Cohen 2009: 516.
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or obliteration. Nevertheless, recognizing that the basic features of the ROL are not
negotiable is not the same as saying that “programmes” or “projects” to strengthen
it should be built without taking into account cultural differences or specific prob-
lems that are present in each society. This marks an important difference: the cul-
tural approach does not seem to accept that the ROL can be strengthened using dif-
ferent tools that are better suited to each culture. The cultural determinism behind
this leads to the view that some cultures are inherently “good” and some inherently
“bad” at achieving the ROL and/or development, and the only solution is to change
the latter to make them suitable for ROL®. This determinism even stops them from
exploring the idea that different tools can be used in each society to implement or
strengthen the ROL: whereas the ROL is not adaptable, practical perspectives are
not culturally blind and should be designed in a customized way.

The second point of the cultural approach that I initially agree with is that cul-
ture is not unchangeable. Cultures and cultural traits have transformed themselves
since time immemorial and will never stop. In addition, there is nothing inherently
wrong in changing cultural traits in a purposeful way (for example, to change dis-
crimination against women in a given society). Nevertheless, a broader set of tools
can transform cultural traits far beyond the proposed “cultural interventionism”.
Myriad unpremeditated or deliberated mechanisms can drive cultural changes.
Among those mechanisms, the law — when it is efficacious — is a powerful tool, but
so are scientific information, technological advances, economic booms, deliberation
and so on.

The main problem of this approach is the specific weight that it places on “cul-
ture.” Culture or cultural traits can be as influential as other features of a given
society. As Amartya Sen has pointed out, «Our cultural identity is only one of many
aspects of our self-realization and is only one influence among a great many that
can inspire and influence what we do and how we do it. Further, our behavior de-
pends not only on our values and predispositions, but also on the hard facts of the
presence or absence of relevant institutions and on the incentives — prudential or
moral — they generate»*°,

I am not persuaded that an “anti-rule-of-law” cultural trait actually exists as
such: the evidence we have is only that certain laws are not efficacious, but we don't
know for sure if it is a cultural trait that obstructs their efficacy, or is it just that those
laws are inadequately designed or ineffectually applied. In addition, even if we ac-
cept that such an “anti-rule-of-law” cultural trait exists, it cannot be an invincible
hurdle. This idiosyncrasy can be — and in fact, many times is — neutralized when
the law is designed correctly. In Latin American countries there are thousands of
examples in which citizens and officers act according to what is established by law

4 For a deeper criticism, see Sen 2004: 37-58.
46 Sen 2004: 66.
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and, thus, those rules are efficacious. Even in those spheres where the attachment
to the law is especially weak include examples of well-designed acts that have been
successful.

3. Some Ideas about How to Improve the ROL in Latin America

From classic perspectives to unorthodox views of the ROL, the core idea that
“citizens and government must act within the framework of the law” is primarily
associated with only one side of the problem, i.e., the citizens” and governments’
attitude towards the law. The other side, “the legal side”, is largely ignored.

Considered individually or jointly, the ROL “lists”, however essential, establish
only the minimum features that a law has to have to allow citizens and governments
to follow it. The features proposed in the lists do not address the other central
problem: for the ROL to exist people should not only be able to follow it, they must
actually follow it. This criticism is directed not only at the formal or thin views; the
substantive approaches did not demonstrate genuine concern about efficacy at all.
They were and are involved mostly in discussions about the ontology of rights and
their fundamentals, but rarely are they aimed at promoting or discussing efficacy
as a critical factor.

On the other side of this indifference to efficacy, other groups of legal theorists
have often been concerned with the efficacy of the law. Nonetheless, they usually
approached it from a theoretical perspective. Contributions to discuss and clarify
what is efficacy and how to distinguish it from the effectiveness and efficiency of
the law are well developed but, unfortunately, it seems that the ROL world and the
world of “efficacy” have never overlapped.

The rough and incomplete ideas that this paper explores to solve the efficacy
problem can be grouped into three blocks: a) legal ideas about law-making pro-
cesses; b) ideas about successful application of the law and ¢) ideas about the evalu-
ation of the law after its implementation®’.

3.1. First Block: Legal Ideas about the Law-Making Processes

Traditionally, legal theory has been quite oblivious to the law-making process
because there was a partially false assumption that legislative processes and the
design of law are highly political issues and, consequently, legal theory has little to

47 In this section, I will quote and discuss several authors and take into account some of their

proposals. Nevertheless, I will not offer a critical view of their works because the aim of the section is
only to present some ideas recently raised in the academic arena and to see how they can be connected
with the issue of strengthening the efficacy of the law.

144



CURRENT APPROACHES TO THE RULE OF LAW ARE NOT ENOUGH FOR LATIN AMERICA

contribute to them. Fortunately, this is slowly changing, and several law perspec-
tives have approached the topic. As Jeremy Waldron explained, it is not that legisla-
tures are suffering from overall academic neglect, but in jurisprudence, at any rate,
we have not bothered to develop any idealistic or normative picture of legislation*3,

Luc Wintgens, from a different angle, pointed out that this situation could be
viewed from two perspectives. The “law” perspective justification was usually that:
«Law has its own method of study, called legal dogmatics or, more broadly, legal
theory of different sorts. The way law is created through the process of legislation
does not appear on the screen of the legal theorist»*. Meanwhile, from the legis-
lative side, the reasons given were as follows: «The legislator is a sovereign actor
within political space, and cannot be bound to rules, at least not in the sense a judge
is. If he were, he would not be a sovereign. On this view, the constitution is a politi-
cal programme that steers legislation, not a set of binding rules for the legislator. As
a result, the legislator is not considered a legal actor, only a political actor. Legisla-
tion then is a matter of politics: In severing law from its political origin, law-making
is not a matter of legal theory»°.

Nowadays the rigid conceptions presented above are slowly changing, and dif-
ferent perspectives have started to focus on the role of legislators and the legislative
process from a legal perspective. Without intending to show a complete map of
these perspectives, some of them are as follows:

e A rational theory of legislation is gaining terrain in legal-academic spheres as
well as in the legislative field. One key aspect of this approach is to achieve a
higher degree of law-efficacy through a rational law-making process’!. This con-
cern may be translated into a set of duties for legislators, including, at least, the
necessity of arguing during the deliberation about potential problems associated
with the efficacy of the future law in subjective and objective dimensions®?. The
subjective dimension should include, for example, reports on the degree of “de-
mand” for a certain law by the group that will benefit from it and the degree
of “disapproval” that is estimated in the group that supports the costs of the
new law. It may also include the evaluation of informal norms that the new act
is trying to neutralize and explanations about the incentives that the new law
is generating to overcome informal rules. Finally, any ex-ante evaluation has to
face the problem of the new potentially dysfunctional, informal rules and how to
prevent them®. Those are only some preliminary ideas that should be expanded

48 Waldron 1995: 644.

4 Wintgens 2006: 1.

%0 Wintgens 2006: 5.

51 See Oliver-Lalana 2008; Atienza 1997: 36 et seq.; Fernandez Blanco 2018a: 347 ff.

52 Atienza 1997: 37.

3 Several explanations are usually given for why a norm has low efficacy (for example, technii
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and polished. The objective dimension may include, for example, the organiza-
tional structure that the new legal rule or set of rules needs to be efficacious or
the financial issues that could challenge its efficacy.

e Another possible approach is to focus on strengthening the procedural side of
legislative work. There are compelling reasons to believe that a direct relation-
ship exists between deliberation and efficacy. Of course, the deliberation pro-
cess that is the aim of this proposal should be serious, not just feigned, and
considered practically and not in an idealistic, unrealistic or overoptimistic fash-
ion. As Ekridge, Frickey and Garret explain, «Deliberation shapes and changes
public preference on issues; it allows lawmakers to modify, amend or discard
proposals on the basis of new thinking and information; and it facilitates the
development of civic virtue in citizens. Deliberation, thus, is an end in itself, and
it serves the larger instrumental purpose of improving public policy»’*.

Deliberation is an ideal epistemic situation® that not only increases moral rea-
sons to obey the law but also provides it with “democratic authority”®. Delibera-
tion has both intrinsic and instrumental value. The instrumental value lies in the
fact that a number of individuals may bring a diversity of perspectives to bear upon
issues under consideration, and that they are capable of pooling these perspectives
to come up with better decisions than any one of them could have on their own®’.
Nevertheless, deliberation is not easy to achieve — especially in highly diverse leg-

islatures. For that reason, Waldron proposes that the focus should be oriented to

create a set of procedural rules for deliberation®®.

To sum up, it seems that deliberative processes enhance the likelihood of cre-
ating and designing efficacious laws. It is also clear that meaningful deliberation
is not going to happen in a natural way, especially in highly diverse legislatures.

cal-legislative problems that prevent its comprehension or difficulties in its enforcement). For some
years, a significant contribution from political science and economics has provided other explana-
tions for why a rule may have low efficacy: the tension or competition generated between legal norms
and other non-formal rules. Societies work simultaneously with several normative subsets, and formal
norms are only one of those subsets (Coleman 1990). It is possible to identify informal institutions that
interact with formal institutions and have consequences on the efficacy and/or the effectiveness of legal
norms. That is, informal rules can affect the reasons for compliance. Thus, for example, the presence
of informal norms can diminish the fear of a sanction by reducing the possibility of being discovered
in noncompliance and promoting a behaviour different from that indicated by the legal norm. In other
cases, this tension can diminish the utility of complying with the rule because it is more costly to com-
ply with than the alternative behaviour promoted by the informal rule.

> Ekridge, Frickey and Garret 2007: 70.

% Estlund 2007: 18.

56 Estlund 2007: 32-33; 145-169.

57 Waldron 1995: 655.

%8 Waldron 1995: 660.
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Therefore, one way to promote and strengthen deliberation processes could be
through the establishment of procedural institutions for ordering and formalizing
deliberation.

e The third and last idea about the law-making process is in some ways more
theoretical than the previous two, but on no account is it unthinkable to trans-
late it into realistic and viable projects. Some authors remark that for a law to
be efficacious (or similar terms with the same or similar meaning), it has to be
intelligible to the population for whom it is intended”. Intelligibility, in the way
Postema uses it, is a deeper and broader concept than the one included, for ex-
ample, in Fullers list, which only requires that rules must be “understandable”
or in Hayek and Raz’s lists when they refer to the “clarity” of laws. Intelligibility
is linked with the meaningfulness that a certain law would have in the society or
the group that it is intended to govern. In a similar sense, Berkowitz, Pistor and
Richards explain that «[...] for the law to be effective, it must be meaningful in
the context in which it is applied so citizens have an incentive to use the law and
to demand institutions that work to enforce and develop the law»°°.

Veronica Rodriguez Blanco, although not interested specifically in the law-mak-
ing process but in law authority and normativity, developed some similar ideas as
the ones expressed above®!. She asserts that a deeper engagement with practical rea-
son and practical knowledge is vital for understanding the authority and normativ-
ity of the law: «[...] Agents engage in intentional action and show their engagement
with practical reason when they comply with legal rules. Consequently, legislators
and judges as law creators need to advance formulations of the law that make pos-
sible this practical engagement, if they wish their legal rules to be followed. This is
especially true when legal rules require the performance of complex actions over
time»®2. The author continues with her idea as follows: «When legislators and judg-
es create legal directives and legal rules they operate like the writers of instruction
manuals though at a more complex level. They need to ensure that the addressees
will decide to choose to comply with the legal rules or directives and thereby bring

% Postema 2008.

0 Berkowitz, Pistor and Richards 2003: 167. These authors use the word “effectiveness” in the
way I use “efficacy”.

6l Although Rodriguez Blanco’s main concern is not about law making and efficacy, she accepts
that the conclusions of her book may also be useful for that task: «[...] the most controversial legal
process or actuality is neither the legal decision making nor the legislating, but rather the idea of fol-
lowing and complying with legal norms and rules. The book will concentrate mainly on the latter but I
envisage that the conclusions of this book can be extended to the activities of legislating and judging».
(Rodriguez Blanco 2014: 36).

92 Rodriguez Blanco 2014: 23.
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about the intended state of affairs [...] Thus for the addressees with certain ra-
tional capacities and in paradigmatic cases, understanding the grounding reasons
as good-making characteristics of the legal rules and legal directives will enable
them to decide or choose to comply with the rule and will guide them through
the different series of actions that are required for compliance with the rules and
directives»®,

The idea that legislators should pay attention to the role of practical reason is as
appealing as the argument that they should make clear the grounding reasons for
the law. This set of ideas is not hard to translate into a set of guidelines for legislators
and programmes aimed to strengthen the ROL.

3.2. Second Block: Successfulness in the Application of the Law’*

For several obvious reasons, the proposals presented in the first block are not a
silver bullet to achieve a higher degree of efficacy. One compelling reason for this
relative scepticism is that no matter how well designed a legal rule is, if there are no
consequences for breaching it, its guiding power decreases substantively.

Law enforcement has a dual instrumental function in terms of the efficacy of
the law: the first one occurs when, in a particular case after the law was broken, the
state, through law enforcement mechanisms, mandates that in that particular case
the rule infringed is made efficacious. For example, law enforcement may involve
returning things to the status quo previous to the breach or may force those who
have broken the law to comply with it (e.g. to pay evaded taxes). Additionally, this
kind of relationship between enforcement and efficacy may have a deterrent (or
incentive) effect on a person that was condemned or declared liable (special deter-
rence)®.

The second relationship is perhaps more interesting and engulfing. When law
enforcement is efficacious and efficient, deterrence will occur in a more general way
(general deterrence), the more important channel to improve efficacy. Naturally,
law enforcement can be more or less influential in general deterrence depending on
the kind of legal rule. Some social norms are so deeply established that the general
deterrence effect may be less visible. On the other hand, the efficacy of legal rules

©  Rodriguez Blanco 2014: 72.

64 The successful application of the law may be identified with the second Kelsenian meaning of
effectiveness (in their use of the language, here called efficacy) (i.e., that the norm is applied by the legal
organs, particularly the law courts, which means that the sanction in a concrete case is ordered and
executed (Kelsen 2005: 11)). Note that the second sense used by Kelsen can be directly inversely related
to the first one: where the law is efficacious (or effective) in the first sense, the necessity for efficacy (or
effectiveness) in the second sense decays; inversely, when the efficacy in the first sense is low, the second
sense becomes more relevant.

®  Friedman 1975: 67-73.
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with no social attachment, or that are perceived as unfair, useless or outdated, can
be related more directly and proportionally with their enforcement. Cannibalism
is not expected to increase if the enforcement fails, but parking meter payment
infractions will definitively increase without enforcement®®,

Variations in the success of the law enforcement system sometimes create differ-
ent scenarios that may lead to generalizations or inferences related to culture and
its impact on law breaking (or more generically, inferences between cultural traits
and the ROL). Those different scenarios could be a problem of general deterrence,
not a cultural one. Take the example of Uruguay and Argentina, two neighbouring
countries that share virtually all their cultural traits, whose economies were initially
developed in the shadow of smuggling, and that enjoy very similar income and geo-
political situations. These two countries, however, seem to exhibit a profoundly dif-
ferent “culture of breaking the law”. My modest appreciation is that such cultural
differences about respect for the law do not exist or, at best, they are minimal: the
primary cause of differences between both societies is success in law enforcement,
which generates a higher level of compliance with legal rules in Uruguay®. By no
means does this comparison between Uruguay and Argentina intend to present
substantial evidence in favour of the position held in this paper, but it is still rel-
evant, as an example of the abuse of explanations concerning the cultural issues
criticized in section 2.3.

3.3. Third Block: Evaluation of Law Efficacy

The last set of ideas about improving the efficacy of law relates to the need to
evaluate legal rules when they are already in force. These ex-post evaluation mecha-
nisms can be implemented in several ways. Simple statistical measurements and/or
regression analyses are probably the most traditional tools to evaluate efficacy and,
sometimes, effectiveness®. Often, when the legal reform is radical, simple statistical
measurement could be enough to determine behavioural responses to the change
(efficacy) and to link these responses to specific changes in the social or economic
arena (effectiveness). Nevertheless, when the reform is not sufficiently drastic, it is
challenging to link the cause (legal reform) unequivocally with the results (identi-
fied social or economic changes that are the purpose of the legal reform). In such

% Friedman 1975: 68.

7 According to the World Justice Project Rule of Law Index 2019, Argentina scores 0.58 (out of
a maximum of 1) and Uruguay 0.71. Argentina ranks 12/30 and Uruguay 1/30 in the Latin American
and Caribbean region, and globally they rank 46/126 and 23/126, respectively.

68 Briefly, “effectiveness” as used here is the ability of a particular law to reach the social or ecoe
nomic objectives that led to its enactment. Naturally, this approach to the concept of effectiveness leads
to another discussion that I will not address in this paper: the right methodology, if any, to determine
the purposes or objectives of a given law.
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situations, in the best case, a sense of correlation may be obtained, but it would not
be possible to prove a cause-effect relationship.

Statisticians overcome the difficulty to establish “cause-effect” relationships by
adding control variables. To explain it simply, if those variables exhaust all non-ran-
dom factors then the cause-effect is proven, but if there is an omitted variable, the
coefficient will be biased. Sometimes it is difficult to avoid bias because the available
data may be incomplete or because the researchers’ theoretical accounts of which
variables correlate with the dependent and independent variables are incomplete®.

Randomized impact evaluations are a third way to approach law evaluation. Al-
though disputed, and not free from difficulties, this alternative is gaining ground as
a governance tool in domestic and international ambits. The methodology of ran-
domized studies or trials was initially developed in the hard sciences and is widely
used in the pharmaceutical industry. The core idea is to select a population with
similar qualities (therefore, “comparable”) and divide the group in two: the first
group (treated group) is receiving the new drug or treatment under evaluation and
the other group is receiving a placebo or continuing with the standard treatment
or drug. This methodology, at the end of the last century, was used by economists
to evaluate the impact of development programmes and other public policies. De-
velopment programmes and public policies are almost always carried out under the
framework of a specific law. Some scholars therefore proposed that it was possible
and desirable to evaluate broader kinds of laws using randomized trials (not just
laws relating to states’ public policies or development programmes)?’.

This methodology is growing as an innovative way to evaluate the efficacy, ef-
fectiveness and the efficiency of the law. Naturally, it is not feasible to evaluate all
laws using this method. For example, imagine that a new law is enacted to promote
greater central bank independence’. It is, of course, beyond the possibilities of a
controlled random evaluation to assess the efficacy or the effectiveness of this set of
legal rules. Nevertheless, other laws have been evaluated under this methodology,
and the results are of great interest not only for the evaluated policy but also for the
design of future policies.

The story of the PROGRESA programme (subsequently renamed as “Opor-
tunidades” and now called “Prospera”)’? in Mexico is the story of the official birth
and growth of conditional cash transfers (CCT). It may be illustrative of the kind
of results obtained from a randomized evaluation and it may demonstrate how I
connect efficacy with the results of these trials. PROGRESA offers grants, distrib-

®  Abramowicz, Ayres and Listokin 2011: 940.

70 Abramowicz, Ayres and Listokin 2011: 940.

I Duflo 2004: 342.

72 “Oportunidades” was renamed and adjusted in 2014. The new programme is called “Pross
pera.” In 2018 “Oportunidades” reached 24.13% of the Mexican population, around 31 million people
(Source CEPAL).
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uted to women, conditional on children’s school attendance and preventative health
measures (nutrition supplementation, health care visits, and participation in health
education programmes).

In 1998, when Mexican government officials launched the programme, they
made a conscious decision to take advantage of the fact that budgetary constraints
made it impossible to reach the 50,000 potential beneficiary communities of PRO-
GRESA all at once, and instead started a pilot programme in 506 communities.
Half of those were randomly selected to receive the programme, and baseline and
subsequent data were collected in the remaining communities’””. The evaluations
showed that PROGRESA was effective in improving health and education. Com-
parison between PROGRESA beneficiaries and non-beneficiaries shows that chil-
dren had about a 23 percent reduction in the incidence of illness, a 1 to 4 percent
increase in height, and an 18 percent reduction in anemia’. In addition, the com-
parison showed an average increase of 3.4 percent in enrolment for all students in
grades 1 through 8 in the treated group. The increase was largest among girls who
had completed grade 6: 14.8 percent”.

At present, almost all countries in Latin America have a CCT programme, and
countries outside the region have also adopted this policy. The laws enacting pro-
grammes like PROGRESA or other CCTs are complex aggregates of different types
of legal rules (duty-imposing rules, power-conferring rules, prohibitions and so on).
These legal rules and prohibitions are addressed to a variety of persons. For exam-
ple, selected households have the right to enrol in the programmes; women have the
right/obligation to receive the money each month; parents have the duty of sending
their children to school and vaccinating them; budget administrators have the duty
of making funds available each month; officers of the social security system have
the duty of selecting households using a set of standards; school principals have
the duty of accepting new students; and at the same time a cluster of particular
and general prohibitions are established for beneficiaries and officers. It works like
sophisticated machinery that requires all (or almost all) addressees to act within the
framework of the law in order for it to work.

One result of the impact evaluation is the direct reflection of the efficacy of the
law (compliance with duties and prohibitions): an increase in primary school enrol-
ments directly reflects the efficacy of some legal rules (officers provided the bud-
get on time, parents sent their kids to school, and schools accepted new students).
Other results show more accurately the effectiveness of the law and, indirectly, its
efficacy. The 23 percent reduction in the incidence of illness is a case in point: when
effectiveness is reached, efficacy is an assumed pre-condition in almost all cases.

7 Gertler and Boyce 2001.
7 Gertler and Boyce 2001.
> Duflo 2004:345.
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4. Conclusions

During the 1980s and 1990s, ROL programmes in Latin America were mainly
aimed at a highly instrumental goal: achieving the objectives promoted by the so-
called Washington Consensus. This instrumental purpose is perhaps the reason
why the ROL programmes were fragmented and, at best, designed only to reform
specific institutions perceived to be failing or that did not resemble their coun-
terparts in countries that embodied a successful rule of law. Those programmes
did not target directly — and in the best cases only did so indirectly — the core
value of the ROL: the idea that governments and citizens should operate within the
framework of the law. Probably for this reason, programmes and reforms had poor
outcomes and even more mediocre effectiveness in generating the free and healthy
market that was at the heart of the Washington Consensus. Nevertheless, more than
20 years after those ROL programmes ended, neither the theory nor the pragmatic
approaches have taken into account that the main feature of the ROL what have
failed categorically.
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